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TEMPT — APPEAL 


m, a’ ae 

— “@. peal from an order adjudg- 

ered °@ i,» a defendant in contempt, 
°@ j, -isdiction «cf the court to 


avymers 


nm ke the order alleged to have 
Em plo 


ov *n disobeyed may be attack- 


P Stat 
e 

"€ DMA) NCTION — CHURCHES — 

cma alg jurisdiction of the court 
interfere with the use of 
peral church property by 
inction depends upon the 
lawtul infringement of 


ie property right of pecuni- 
value. 
irt has no jurisdiction to 
xin a use of a parsonage in 
uit or proceeding in which 
1e of the moving parties 
ve any legal or equitable 
perty right in the premises. 


sted from 
ehan, J.A.D., 


an opinion by 
rendered Feb 

Appellate Div., N. J. An- 
Conference etc., v. Lati- 
For appellant—Robert 5S 
rove. For respondent—Jo- 
Steiner (David Silver, atty 














Defendant appeals from an 
~ an of the Chancery Divisi 
iging him guilty of con- 
t. The alleged contempt wa 
ion of an order made Aug- 
}, 1949 directing him to im 
2 ediately vacate the parsonage 
o West 4th St., Plainfield 
'Defendant does not deny that 
TED & lated the order of Aug cust 
: t attacks that order on the 
PR id ee court had no juris- 
= to make such rde 
OR i iff argues defend 
Pr ecluded from preserva 
because no appeal 
- k therefrom. 
f aT parsonage was owned by; 
s fe “Mt. Zion African Metho- 


Plain- 






iscopal Church, 
l ew Jersey” and is apput 
lant to its church proper. Thé 
Bainfield church is a member! 
IW Be plaintiff, the New Jersey An- 
1 Conference of the Fi 
vary Bis opal District of the Amer!- 
fethodist Episcopal Churce 























ia fendant had been pasto! 
———ip: Plainfield Church by vi 
ionment thereto ma 
Peat ‘p! esiding Bishop of 
>pini rence. On May 8 he 
ed by the Bishop 
; in New Brunswick 
nd Ward was assi: 
fed ce as pastor of the 
00 Yhurch. Defendant refuse 
the New Bruns\ 
— n Plaintiff then insti- 
dicot this a obtain¢ d 
94 io! ndente lite restrain- 
- © f rom ac tin g 
es sit of the . Plainfield 1urcl 
rts ‘om interfering I 
a A al duties of any person as- 
gne | as pastor by the Bishop 
On July 22, 1949 Reverend 


vUly 











filed his petition in 
alleging he had bee 
d as pastor of the chur 


-fendant 
rsonage 


refused to v< 
and that I 





ereof he was - 
he performance S 

aS parson Ol 1e 

der to show cau a 

nd the order of August 26 


d. Thereafter. 
Reverend 


der under appeal was en 


on 
Ruch 


Du 





n ol 





1: In Dodd v. Una 40 N 








2, the Court of Errors a 

S held that on a 
9m an order adjudging 
Ndant in contempt, the jur- 
diction of the court to mak 
€ order alleged to have bee 
Sobe-yed may be questioned 


of the 
the use 


Ne jurisdiction 
interfere with 
fal church property as 
Zuished from the church 
itself, depends upon thé 
awful infringement of 
ty right of pecuniary val- 


court 





some 








and of a character redressible 





in the civil courts. A parsonage 
is a sacred building like a 
hurch edifice. Its use is not 
piritual, but temporal. It is fre- 
yuently used as a source of pe- 
cuniary revenue and may be 
ised for such purposes as cir- 
umstances render profitable or 
beneficial. The only property 
right, legal or equitable, which 
an individual can have in a par- 
sonage must be acquired by law 
or grant from its —_ or equit- 


. Everitt 
rch 53 N 


abie own 


terian Chi 


lst Presby- 
J. E. 500. 


In the mutual suit neither the 
plaintiff nor Reverend Buchan- 
an assert any property right in 
the premises and neither the 
Plainfield Church nor any of its 
members are party plaintiffs or 
party petitioners. Since no one 
sserting any property right, le- 
gal or equitable, joined in the 
uction, there was no one before 
the court who had a standing to 
juestion the use of this property 
and consequently the court lack- 


ed jurisdiction to make the order 
p phen 26. 
Reversed 


Bon Tor Company To 
Entertain Fssex Bar 


presenta- 





ion of the 
B | 0} 30n Ton 
Repertor vill feature the an- 

1a] meeting of the Essex County 


at the Hotel As- 
Preparation of 


already 


iation 
May 13th 





has 














» und materials | 
, 
Na n Cholodenko has beer 
ed irman of the Dinner 
Commi ttee and Robert W. Wolfe 
Chairman and in char 
servations. Other ! 
‘men include Joseph 
soul production; 
D. Porter, properties 
ostumes; Abr 
H scene Arthi 
l oratio Jer 
K f ibli John Budd 
lirection; Jé J Green- 
yrics; pieeenny Connell 
sica ketches: and Arthur 
‘i fT } c ee Cis ydu tio 
Pe fT I onl ( embe 
I p) c i la 1 
e ‘ yrod on 
S e 1937 


New Motor Vehicle 
.icenses No aw Available 


‘ala 




















The Va period for Ne 
Jerse ( ehicle registrations 
f enses began yester- 
Mot 1zencies through- 
yut tl vill be open 9 a.m. 
6 ! iday through Fri- 
nd 19 to 12 noon Satur- 
ing the month of March 
1e 1 tags and 
er ll plates 
buff als, the 
rse O S 
é ration will be renewed 
S r has passed second 
ior I registré 1 
j t stamped 
Owners been issued 
icate tes in place of 
se lost should have 
e certificate endorsed by the 
spection  statior before at- 
ing to renew 
No motor vehicle can be oper- 
public streets after 
1 — 31 without dis- 
la 0) tags. However, plates 
urchased any time during March 
be aad on the vehicle 
mmediatel¥ 





Judicial Rule Making - 
A Continuing Frocess 


By Willard G. Woelper, 
Administrative Director of 
the Courts 
A comprehensive 


revision oO 









ASSIGNMENT ORDER 


VEW JERSEY 





SUPREME COURT OF N 


ORDERED that in addition to their regular assignments, 
| following judges are assigned temporarily as follows: 
f| (1) Judge Wilfred H. Jayne to the Appellate Division, Part A, 
| tor Monday. March 6, 1950, to relieve Judge John B. McGeehan, and 


the 


the rules of practice and pro-|} sg ; : : ; : 
cedure in all of the courts of the| thereafter to participate in the disposition of.the matters pending 
State was made by the Supreme. in the Part for decision on that day; and 

Court at the time of the consti- | (2) Judge William P. Tallman to the Hunterdon County Court 
tutional reorganization of M4 for the week beginning March 6, 1950. 

courts in September, 19 At! ae ns 

that time through the coopera-| /s/ ARTHUR T. VANDERBILT, C. J. 
tive efforts of tl members of| Dated: February 28, 1950. 

the bench and bar throughout} ——_—_—_—_—_—_——- 

the State, as well as other in-| EASTER RECESS ORDERS 


terested citizens, a new 


system 


ee ee a ee eee SUPREME COURT OF NEW JERSEY 

It reflected the months of re- 

search and study devoted to the ORDERED that except for emergent matters and except for 
rules of the Federal courts and} matters a judge may set down specially, no trials or hearings shall 
to the systems existing in each] had in the Supreme Court, Superior Court, County Courts, Juven- 
of the 48 States, and incorporat-| jje and Domestic Relations Courts, Criminal Judicial District Courts, 
ed the most modern and ad-}anq County District Courts from the conclusion of business on 
vanced ideas to provide a judi-| miqay, March 31, 1950, until Monday, April 10, 1950. 

cial process designed to achieve 

justice with a minim im of de- By the Court, 

lay and inconvenience to liti- / 


gants. 





























ARTHUR T. VANDERBILT, C. J. 


/S/ 


Isated: February 20, 1950 


























In accepting it onstitutional 
ae ad edure pls ESSEX COUNTY DISTRICT COURT ; 
erninge the court throughout After conclusion of business on Friday, March 31, 1959, until 
the State. the Supreme Court| Monday, April 10, 1950, the Court will have the following sessions: 
has recognized that such rules, Monday April 3rd 
despite the most careful drafts- Tuesday April 4th 
manship, will inevitably become Wednesday April 5th 
outmoded and obs e unless Thursday April 6th 
continuing studies are made of| All sessions will be held at Part I, City Hall Annex, Newark, N.J. 
their operations _unless Contested District Court matters may be set down for trial as 
amendments and ne ules are} follows: 
adopted from time to : . e : 
meet new aitont that have In such matters as all attorneys in a particular case consent 
ccakdiaes es its trial during Easter recess, application may be made to set it 
Se Cont he rdingly.| COwn specially. Application to ke by letter addressed to the Clerk 
vided for a Judicial Confer-|°! this Court. The letter shall state the reason for trial during the 
nce which meets h year to ot bala ae 
view studies and p! ssals made | Where all attorneys do not consent to a trial during Easter 
with reference to rious prob-|?<cess, application may be made on motion to Part I of this Court. 
lems that may have isen and| The Notice of Motion shall state the reason a trial is requested dur- 
vhich makes 1 1.endations| Ing the recess period 
r remedies. As yf the | Attorneys are requested to set down for trial, during this period, 
1eld Se mb r, | cases in which college students are witnesses cr parties 
he § Court | The Clerk’s office will be open dail xcept Good Friday, April 
t] w Rules| 7th, 1950, for the transaction of busine 
1d | A Judge will be available at all times for emergent matters 
i ALEXANDER P. WAUGH, Presiding Judge 
) pe} 
n Oop ana 
: ‘ons: INCOME TAX CONSIDERATIONS FOR 1949 RETURN 
ins Of impr arilol 
Gul in eet Ey Samuel J. Foosaner clients Where such expenditures 
hem to s¢ “one Tax Attorne, can be clearly substantiated, and 
the 6g! eiil- Newark, New Jerse are directly elated to hersn tax- 
y. degre NOTE stall _ payer’s business undertakings 
au 4 [or tne = U o In addition to the suggestions and expended ior the eae tion 
es Chet, jgionaaanrres eres Of! which were propounded in the of income with respect to such 
ae Praca ght ed a Com-| fist installment appearing un- undertaking the taxpayer is en- 
nittee on Pretrial Conferences|G&% “& @20ve caption, oth eee ee — ntertain- 
and Calendar Cont Mi .| thoughts merit reflection psd ie pegs 
tice Ackerson. Ch ,e| Traveling Expenses cia et les year . 1049 
Where sums were expended by _— rs = peter scrosnes = 
Continued on pa 4 ol. 3 the taxpayer for trips in con- see wha ape 10n, Pal a y might 
nection with his business or pro- nave ang * riputabdle ) busi- 
» New Minimum Wage Law fessional pursuit, such expendi- "> ee ne ee 
Proposed for N. J. tures can be deducted in deter-| °* C©CUC1ON Purposes 
mining net taxable income. Such Service, Asscciation Costs 
Trenton (ACCN 4 new|e€xpenses must be establishacle, [Lawyers and other profes- 
ta minimum e law for|aS coth ordinary and necessary, sionai men in particular, are 
New Harun is proposed by a bill) and as having been incurred dur-| called upon to expend substan- 
int:oduced in the state legisla-|ing the taxable year 1949. If the| tial amounts for various profes- 
ire by Assemblyman Lewis N.| trip which was taken by the tax- | sional informational services to 
Herrmann, Essex County Repub-| Payer was partially for pleasure’ keep themselves abreast of cur- 
lican. and partially on business, to the rent decisions. happenings and 
Designed to rep] the st s extent that the expenditures at-| changes in the law. Not only aré¢ 
present minimum atute, | triputable to the business aspects such professional men permitted 
which covers onl nen and;can be segregated, they are de- to take deductions for their out- 
ninors in certain ir tries, the; ductible, for income tax pur-|lays for current books and re- 
proposed legislation would au-|poses. Thus, where it was nec- leases which they use in their 
thorize minimum orders | essary for a taxpayer to be “away| Professional practices, but for 
overing employees in any in-|]from home” for an extended magazines, trade journals and 
cusiry, trade or business except period of time on business, he like expenditures. The law is also 
.griculture or domestic s rvice.! may be entitled to a substantial ©/@4r today that sums expended 
Under the bill, su wage Or-| deduction for the taxable year for Bat, Medical, and other pro- 
ders would apply to men as well! 1949. Cases have been adjudicat- fessional association fees, are 
as minors. The state ed to the effect that all sums so deductible. Many lawyers travel 
‘ommissioner of labor and in-|expended while “away from) %'eat distances to Bar associa- 
dustry would promulgate the home” can be deducted in ascer- “On conventions for the purpose 
wage orders on the basis of re-| taining one’s net taxable income. °f attending partic ular meetings 


commendations by hearing 
panels. 

Gov. Alfred E. Dris 
recommended that New 
minimum wage w be 
more comprehensive 


has 
rsey ’s 
made 


oll 
Jer 
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or forums, to the end that they 


ntertainment Costs : F : Zs 
Costs can increase their respective in- 


E 
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Oft-times taxpayers expend comes. To the extent that such 
substantial amounts for athletic a RSS 
events, theatre tickets, restau- ontinued ¢ n page 7, col. 1) 


in the 
customers or 


rant and night club costs, 
jentertaining of 
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delay of almost 10 years after 
DIGESTS OF RECENT OPINIONS execution of the instruments be- 
ntiff and Irene each were fore institution of this suit. Her, 
The estate included two'claim that she had misunder- 
sults of the transac- 
is, in view of 
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ND LOAN ASSOCIATION | 
NATIONAL NEWARK BLDG. | 
i. Commerce St. ‘Newark, NeJ. J 





Consult “MOHAWK” for 
G. I. Home Loans 














NATIONAL SURETY CORPORATION 
Specializing in the Execution of 
Fiduciary and Court Bonds 
60 PARK PLACE, NEWARK __ Mitchell 2-8220 
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TITLE INSURANCE 
F. H. A. MORTGAGES 
CONVENTIONAL MORTGAGES 


The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,600,000 


UniTep STATES MORTGAGE & TITLE 
GUARANTY COMPANY ot NEw JERSEY 














ty of which one dies seized | given 
vests in his heirs or devisees) parcels of real estate encumbered stood the re 
. . ! ~ + ~ 
—The realty of a decedent is not} past due and in the process of the facts, absurd. i 
trust property under the con-| foreclosure. Pursuant to nego-| Affirmed with costs. 
to him as such. was agreed upon between plain- CONTRACTS — DAMAGES — In 
LACHES — An unsatisfactorily | tiff, defendant, and Irene, where- : 
explained delay of almost 10) by a contract which does not how- 
years in institution of a suit to| plaintiff and Irene assignments} €V€F indicate any intention to 
procured by fraud constitutes|and conveyances of their inter- jured party — an election . 
laches justifying dismissal of)est in the realty and a release, continuing performance or OF 
Digested from an opinion by | plaintiff was executed by de- ge ~— a 
Eastwood, J.A.D., rendered Feb.| fendant. This was accomplished or Gamages cause , 
Ratti. For appellant-Charles M.| financed the existing mortgages —While a party injured by a 
Grosman. For respondent |on the realty. | breach of contract must make 
Plaintiff appeals from a judg-/ erty was trust property eden! his damages, he miay recover 
ment dismissing her complaint] defendant's control and his ac-| !¢ additional cost of complet- 
wherein she sought to set aside! quisition thereof was void; (2)! ’ 
a deed and release executed by) the conveyances and release were | breach, where the law author- 
| izes him to complete perform- 
gage executed by defendant to/resentations; (3) she did not have ° ae 
her. |independent legal advice. pence did not needlessly en- 
hance the damages. 
7 lainti > »fe « | ‘ : : 
leaving plaintiff, a defe naan | John Ratti, Sr.. died seized was 
‘ a) ‘ Oo or we) = 2 ‘ . Ce > y " > > 
and another daughter, Irene sur ldevised to plaintiff, defendant receive no extra compensation 
for any work done under the 
. Pn ‘ _ ricead!. z : 
Sree. _ on P a. prvi din the heirs at law or devisees of| dditional 
> pe > Ly > este > ‘ x © = x- 
and bequeathe 2 of the es ate, | a decedent upon his death and! for damages for additional ex 
penses incurred by reason of 
was not trust property under the 
control of defendant as executor,| CONTRACTS—MUNICIPAL LAW 
| The proofs abundantly support | —° a ee ae Bee 
| 
closure of the circumstances was re ee 
ae PT ; eS ‘no has va y ce ac ji 
| made to plaintiff, that she was 
and of the transaction, that she | after the municipality's breach 
had independent legal advice | and to sue for damages caused 
| that there was no misrepresenta- : 
}tion of any kind on the part of _ Digested 
| vears she relied on.!ruary 17, 1950. Supreme Court. 
| : pi : ; Hy « a} ]< 
icalled for and received compli- Stamato v. Lodi. For appellant 
defendant, as well as complying @ttys.). For respondent—Martin 
with the terms thereof herself. J. Di Maria (Di Maria & Di 
one is being untruthful, it is the Plaintiff entered into a con- 
plaintiff herself and not the de-; tract with defendant borough to 
laintiff's complaint might! years and 10 months. Plaintiff 
| Well have been dismissed on the agreed to make separate collec- 
satisfactory explanation for the'combustible refuse and to dis- 
pose of the combustible material 
or at such other place as defen- 
dant might furnish and to cart 
dumping grounds likewise to be 
provided by defendant. Defen- 
requiring its residents to Keep 
garbage in separate receptacles 
During the first ‘month, the 
North Jersey Incinerator refused 
the ground the combustible mat- 
erial being delivered also con- 
Plaintiff notified defendant and 
was directed to thereafter take 
dump. In June 1943, the State 
Board of Health closed the de- 
fied defendant’s mayor. He ad- 
mitted it was the borough’s fault, 
it, and that plaintiff should 
find its own dumping grounds 
ing facilities was made nor was 
the mayor expressly authorized 
The governing body, though 
aware of the situation, did no-| 
provision of the contract that the 
contractor would “not ciaim or 
for any extra work performed un- 
der this contract. It shall be pre- | 
done as part of this contract and | 
compensation for same is includ- 
BOUGHT - SOLD - APPRAISED 


REAL PROPERTY—Title to real- | and plai 
| ‘ ; 
and not in his executor. by mortgages, one of which was) tion all that time, 
trol of executor unless devised | iiations a settlement of the estate 
a case of a material breach of 
defendant received from 
set aside transfers allegedly | of their interest in the estate| TePpudiate the contract, the in- 
the action. land in return the mortgage to! ceasing to perform and in 
17, 1950. Appellate Div. Ratti ¥.& 1939 and the defendant re-| breach. 
Theodore J. Labrecque. Plaintiff contends the prop-| Teasonable efforts to mitigate 
| ing his contract caused by such 
her to defendant and a mort-| procured by fraudulent misrep- a 
ance and such additional ex- 
John Ratti Sr., died in 1937) weg: The real estate of which| ah 
—Provision that contractor shall 
viving. Defendant was named CX-| and Irene. Title to realty vests t 
contract does not bar action 
jnot in the executor. The realty | 3 
| a default by the other party. 
the finding below that a full dis- |} fication by a municipality is 
i 5 4 “ E i » > > Ee 
ifully cognizant of the situation! it to complete performanc 
| thereby. 
| defendant, and that during the' Vanaerbilt, C.J., rendered Feb- 
| succeeding 
ance with the transaction from'42ron Heller (Heller & Laiks, 
The proofs indicate that if any-' Maria, attys.). 
fendant or his several witnesses.' furnish scavenger service for 2 
; ground of Jaches. She offered no' tions ot combustible and non- 
at the North Jersey Incinerator 
,;the non-combustible material to 
dant agreed to enforce the rule 
trom other refuse. 
to accept further deliveries on 
tained non-combustible garbage. 
all refuse to the defendant's 
fendant’s dump. Plaintiff noti- 
said nothing could be done about 
No formal demand for new dump-| 
to speak for the governing body. 
thing, apparently relying on the 
be entitled to any compensation 
sumed that any and all work is 
79® Broad St.,, Newark 2, N. J. 





210 Main St., Hackensack 


Phone Mitchell 2-6300 Phone Hubberd 7-4300 | 














| operation 
; County 
|! fourteen in the state to organize 


‘cost of dumping grounds rented 


| facilities 


|But this is not always the injur- 


Union County Legal Aid Society to Begin Functioni 





tion and N. Conover Engi: 
Chairman of the Legal Aid Co 
mittee of the State associatigg 
speaking at the annual meeti 
of the Union County Bar gro 

Mr. Bell pointed out that Leg 
Aid Societies have been organiz 


Plans for operation of the} 
Union County Legal Aid Society 
which is expected to start func- | 
tioning soon, are being made by 
trustees representing both mem- 
bers of the Bar and laymen of 
the county. The organization is 
headed by Michael Woytowicz as in Atlantic, Cape May, Cum 2% 
president with Joseph G. Engel,}land, Camden, Mercer, Pasga 
vice-president, Marian C. Walls,| Burlington, Monmouth, Berze 
Secretary and Theodore T. Rath-|Salem, Somerset, Essex a 
jen, Treasurer. Ocean Counties. It is the expe 

Organized under the auspices! tation of the State Bar Associ 
of the Union County Bar Asso- won that by organised Legal A 

: : Societies will be organized ir 
ciation as part of the state wide 


of the twenty-one counties of t 

move sponsored by the New Jer-! state making New Jersey t 
sey State Bar Association, the| first state in the union to fa 
Legal Aid Society plans to have | Legal Aid available to every | 
its headquarters in the Union| digent citizen of the state. 
County Court House _ with; In addition to the officers t 
branches if needed in Plainfield | trustees of the Union County L 
and Summit. More than $1500/gal Aid Society are: Maria 
has been contributed by members! Walls, Donald L. Ferguson 
of the Union County Bar Asso- | Storey Rowland, Edward W. Ko 
ciation towards the first year of |Sr., Michael J. Woytowicz, Ro. 

of the society. The!C. Crane, J. Milton Lumy 
Bar Association, one of! Theodore T. Rathjen, William 
Elliott. Hon. Walter L. Hetf ej 
III, Richard R. O’Connor, Ric 
ard F. Green, Louis F. Stein, J 
Emanuel Finkelstein, Josept 
Kane, Joseph G. Engel. 


-i 


county Legal Aid Societies, was 
congratulated by Robert K. Bell 
of Ocean City, president of the 
New Jersey State Bar Associa- 


for ceasing performance thou 
not depriving him of a righ 
action for the breach which h@, 
already occurred. : 

Though a party who has te 
injured by a breach of contraffo; c 
must make reasonable efforts t 
mitigate his damages, where 
here, the law authorizes him 
complete his performance und 
the contract, he is entitled tor 
cover the damages necessari 
caused by the detendants breac 
The course of action pursuec 
plaintiff is the same as defenda! 
would have had to do to fulf 
its public duty and it would hat 
had to incur a similar expens 
Thus, on the facts here presez 
plaintiff’s performance and 
tion did not needlessly enhar 
damages 

This is not a case of attempg 
ing to hold a municipality on 
contractual obligation withc 
the formal action necessar. 
the making of a binding 
tract. Here there was a bindi 
formally executed contract. 
action by defendant was nece¥ 
sary to permit plaintiff to 
out its part of the contract or§ 
sue for damages incurred by regg. 
son of defendant’s default 

The suggestion that the 
vision against compensatior 
extra work can save defend2 
from liability for additional ¢ 
penses caused by its defau:t 
untenable. The recovery of ca 
ages attributable to defend in 
default is not “compensatio: 
extra work”; it is the 
which the law gives. 

Reversed. 


ed in the amount to be paid 
monthly 

Plaintiff seeks to recover the 
after defendant failed to supply 
them as well as the added ex- 
pense of hauling thereto, as dam- 
allegedly flowing directly 
defendant's breach of its 
to supply dumping 
Defendant contends 
it never authorized nor ratified 
plaintiff's action in this regard 
and hence is not liable therefor 

At the trial a jury verdict 
was returned for the plaintiff for 
$11,250. On appeal the appellate 
division reversed holding that on 
defendant's breach plaintiff was 
relieved from further perform- 
ance and had a cause of action 
for damages but that since the 
incurring by plaintiff of the ad- 
ditional expenses was without 
authorization or ratification, de- 
fendant could not be held liable 
therefor. 

Certification was 
plaintiff's petition. 

Held: Defendant's failure 
furnish dumping grounds con- 
stituted substantial breach 
its contract. So also was its fail- 
ure to enforce separation of gar- 
bage. Notwithstanding these two 
vital breaches, defendant did not 
at any time repudiate the con- 
tract. On the contrary, it took 
the position plaintiff was obli- 
gated to perform its part of the 
contract without extra compen- 
sation. 

The fact that defendant 
breached the contract would or- 
dinarily give plaintiff the right 
to deem itself discharged from 
further performance and to sue 
for damages under the contract. 


ages 
from 
obligation 


eranted on 
to 


a of 








WANT 
SOMEONE 
LOCATED: 


IFRACERS CO. OF AMERIC.: 
513 Madison Av., N. Y. 22, N. 3. 


ed party’s only course of action. 
In a case of a material breach ot 
contract which does not however, | 
indicate any intention to repudi- | 
ate or renounce the remainder 
of the contract the injured party | 
has an election of continuing } 
performance or of ceasing to per- 
form, and any action indicating | 
an election to perform will there- | 
after deprive him of any excuse 

















Prompt — Accurate — Reasonable 

ABSTRACTS of proceedings in Superior and United Stats 
Courts. 

CERTIFICATES of regularity of proceedings or corpora’ 
Standing. 

SEARCHES in Superior Court of New Jersey and United States 
Courts. 

INFORMATION and forms in any of the departments si 
Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 
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THE IDEAL JUDGE — HEREIN OF JUSTICE 


By Basil H. Pollitt 


yntinued from last week) 


And now we come to the great- 

nd most important charac- 
in a judge who aspires 
r .erfection. 


Tl- it 


II 
e Ideal Judge has a Passion 
} OR the Victory of Justice 
( judge is part of a system 
his fact renders it very dif- 
for him to view the sys- 
bjectively. Nevertheless, he 
ealist and does not deceive 
ude himself into thinking 
justice is always accom- 
i in the Courts. As he 
the passing parade of 
ig nts—the society “swells” 
e iiddle class, upper and low- 
d the derelicts of human- 
e flotsam and jetsam as it 
r -he recalls the iconoclé 
i highly exaggerated words 
ert Hubbard to the effect 
‘In the Courts Justice is 
ised ... with.’”’ So our judge 
es to do all in his power to 
t the road blocks that stand 
highway of justice. Among 
are the following: 
1) Delay. Our judge is the 
ocrat of the f 


es 


AS- 


sounding of 
docket, the iron fisted ruler 
the day calendar. He pro- 
ds on the theory that law- 
s exist for the convenience 
courts rather than courts 
the convenience of lawyers 


calendar therefore never 
breaks down. He is never with- 
out a case to try. This fact in- 
curs for him the fear and 
sometimes the dislike of the 


more dilatory and incompetent 
members of the Bar. 

2) The Inate Conservatism 
of the Profession, Resulting in 
an Inevitable Lag Between Law 


and Current Ideas of Morals. 
O judge endeavors to over- 

ie this roadblock by read- 
ing as widely as possible in 


Mother fields of human know- 


e. Thus he keeps abreast 
ew ideas as well as the de- 
nds upon his time permit 
If he is an Appellate Judge, he 
probably has a law clerk 
cruited annually from the hon- 
or students in a top-flight law 


re- 


government of Israel in its 
early years. 
(3) Difficulty of Ascertaining 


the Facts. Herein of Perjury. 


Facts in a common law law- 
suit are ordinarily determined 
by a jury and all members of 


the profession know the vag- 
iries of the jury system. It is 
at best difficult to find the true 

ucts due to the irreconciliable 
differences in the powers of 
observation and memory of 
the different witnesses. The 
yroblem is further complicat- 
ed by perjury and here our 

idge boldly steps into the pic- 
and takes command. He 
is not indifferent to and does 
ignore falsehoods in affi- 
verifications and on the 

stand. He acts. He 
holds perjurors in contempt of 


ture 


not 
davits, 


Vitness 


court and refers their crimes 
to the prosecuting attorney. 
(4) Bribery. Attempts are 
made to bribe the judge, some- 
times with money, more fre- 
quently through friendship 
and feint, almost unrecogniz- 
able promises of judicial pro- 


motion or political preferment. 
To all these allures he turns a 
deaf ear. He is adamant in 
pursuing the fixed course of 
He keeps his eyes on the 
He remembers the sad 
of Chancellor Bacon. 

(5) Politics. Our judge is hu- 
man and therefore he has am- 
bitions to go higher and move 


duty. 
poat 
ase 





up in the affairs of state. If 
he should be nominated for a} 
h ighe r office he does not hide | 
his head in the sand but makes |} 
| 


an honest above-board cam-| 
paign. It is a case of the office | 
seeking the man. In time of 


war he heeds his country’s call 
and follows in the footsteps of 


Roberts, Byrnes, Vinson and 
Jackson. He does not shrink 
from any duty which he is 
‘alled to perform. There is one 
thing he will never do—lobby | 
in the Legislature either di-| 
‘ectly or through contribu- | 
10nS 


6) References. Our judge 


ioes not confine his references 
to his personal and _ political 

. 1 | 
friends, neither does he ap-| 
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01 and this bright young point them from a list handed 
keeps him in touch with to him by a district leader. He 
latest ideas in the law 9o0es on the theory that if a 
_B 01 world. Our judge also Wy is competent to advise | 
~ PR travels during his vacation and ients he should be able to} 
th.s further widens his hori- learn to decide between liti- 
He hopes to go to Russia ants His references’ are} 
some day to inspect the great srefore made from a panel} 
So iet experiment at first ‘onsisting of all the practic- 
haid. He most certainly goes, ing members of the Bar. He| 
Palestine to see the new ver favors members of the} 
| 
| 

® ® 2 ® 
| 
| 
; | 
Largest title plant in the State | 
COMPLETE, COOPERATIVE | 

STATEWIDE SERVICE 

*® 


Legislature in referring mat- 
ters to masters or referees. 
(7) Incompetence. Our judge 
is always attentive during the 
course of a trial. He seldom 
needs to ask that an objection 
be repeated. He always listens 
to the closing arguments of 
counsel, rather than retiring 
to his chambers and smoking 
a cigarette while conversing 


with friends. He realizes that 
incompetence at the Bar 
tends to defeat just but he 


also sees that this incompet- 
ence (so-called) is frequently 
merely youth and inexperience. 
He is therefore very patient 
with the young or inexper- 
ienced lawyer and helps him 
when the novice ilters in 
framing a question or inter- 


posing an objec 
(8) Other Factors: 


tion 


(a) Our judge encourages 
the friendly settlement of law 
suits rather than the bitter 
litigation of them to the fre- 


quently hazardous, costly and 


unproductive end 





(b) In divorce litigation | 
he is a realist and realizes that 
most divorces today are ar- 
ranged and are based upon 
mutual consent. Nevertheless, 
he does his best to restore a 
measure of harmony and to 
bring about a reconciliation. 
He knows that if married 


couples will only hold on things 
may turn out better 

(c) When sitting in Bank- 
ruptcy or in supplementary 
proceedings, he is especially 
severe on commercial frauds. 
He strikes down fraudulent 
transfers with abandon. 

(d) He keeps his 
ance to lawyers fair, reason- 
able and moderate. He does 
not try to buy the favor of the 
Bar. 


allow- 











t| 


| 
| 


| 


(e) He is never influenced 
for or against a corporation by 
reason of its size, money or 
influence. 

(f) He is always courteous 
to and protects the rights of 
minority races in and out of 
the court room 

(g) He takes so called “ex- | 
pert” testimony with a grain} 
of salt. He knows full 1 that 
much expert testimony is for 
sale. 

(9) In the Appellate Courts. 
Paradoxical as j May seem, 
Our ideal judg versed 
more often than other . judges | 
for a numoer of ars after he 
goes on the Ben This is due | 
to the fact that he knows| 
more law than the ppellate 
judges and also has more new | 
modern, up to date ideas on| 
Justice and Morals. If he ever| 
becomes an Appellate Judge 
(and .this is doubtful for he is 
not extremely popular) he rig- 
idly -restricts himself in the 
writing of opinions and makes 
them very short. He never 
cites twenty cases where one 
would be sufficient. He also 
insists on the lawyers making 
their records on appeal short- 
er and shorter 

(10) In Criminal Court. 

(a) Our judge has one of 
Lord Nelson’s blind eyes, when 
politicians, no atter how 
highly placed. endeavor to 
seek favors for some alleged 
criminal. He turns deaf ear. 
He stands firm, like granite. 

(b) He is not lé 
therefore holds court 
a week and sits 
noon as well as the morning. 
He does not spend a large part | 
of his time hunting or fishing. 

(c) The first thing he does 
when he goes on the Bench is 
to clear the rt of the court 





room designed for members of 
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the Bar of all policemen and | Kill Statewide Becestall 


undesirable hangers-on. 


him a policeman is just an 


ordinary witness. 


(d) dislikes the re-| 


Jackson (ACCN) — A state- 
wide rent decontrol bill, which 


j|had been approved by the state 


stricted criminal Bar and does | senate, was killed by the federal 
all within his power to widen! relations committee of the Mis- 
| sissippi house of representatives. 
(e) He requests prosecut- | 


it. 


ors to prepare their cases prop- 
erly and demands their re- 
moval if they are incompetent. 

(f) He soon tires of the 
search warrant racket 
prepares a model warrant of 
his own. 

(g) He refuses to be suck- 
ed into the indictment racket 
and disregards silly, out-grown 
technicalities. 

(h) He soon gets wise to 
the adjournment racket and 
destroys it. 

(i) He 
with mercy. 


tempers justice 


Ill 
A Man in Black 

Our ideal judge is now getting 
along in years. He had hoped for 
promotion but it was not to be. 
He did not belong to the political 
party in power in his jurisdic- 
tion. And now at long last he 
comes face to face with the prob- 
lem of retirement. He had work- 


|ed hard and had always enjoyed 


his work. The Statutory age lim- 
it however is mandatory and so 
our judge bows out of the scene 
as gracefully and _ unostenta- 
tiously as possible. He finds him- 
self still invited to judicial 
council meetings and _ judicial 


| Such 


The action leaves individual 
cities with authority to recom- 
mend removal of rent control. 
recommendation receives 


|}automatic approval of the gov- 


and | 


ernor and the federal housing 


expediter. 


conferences. He ponders on the} 


value of such meetings. He re- 
members the old saying that 
conferences maketh a wise man, 
but in the end he feels that only 
a strong Bar can produce great 
iudges. He reads of the world’s 
literature which he had neglect- 
ed in earlier years for lack of 
time. He follows in the footsteps 
of Mr. Justice Owen J. Roberts 
and busies himself in new activ- 
ities. He sees with great regret 
that the convicted criminal and 
the insane are totally forgotten 
by the members of the bar, once 
they are convicted or adjudicat- 
ed. He ponders on this problem 
and makes himself into a one- 


A number of Mississippi cities 
already have removed controls. 
The statewide rent decontrol 
proposal was “opposed by Gulf 
Coast legislators, who said it 
would harm families stationed 
at Keesler Field in Biloxi. 

ba Mera enn: 


—. 








man Committee on Institutions. 
He takes as his motto in aiding 
these miserables “I will go with 
thee and by thy friend.” 

The judge’s eyes began to fail. 
His hearing was less acute. At- 
times he wandered a little in his 
memory. One night he awoke 
and saw a stranger standing in 
the corner of the room. The gen- 


tleman was dressed entirely in 
black. At first his countenance 
seemed very severe but as he 
stood there it became pleasanter 
and pleasanter to look upon. 
“Come,” said the stranger, “it is 
time to go.” Cardozo’s “hush of 
death” descended upon the 
judge. He thought of what 


Holmes had said about Death 
whispering in his ear “Live, for I 
am coming.” The stranger car- 
ried the ideal judge down a long 


valley. The judge thought of 
Stevenson’s character, Will O’ 
the Mill. As the dawn broke they 
came to a broad and sweeping 
river. The judge remembered the 
dying words of Stonewall Jack- 
son: “Let us cross over the river 


and rest under the shade of the 
trees.” The stranger took the 
judge by the hand and together 
they entered the water. The 
judge gradually rose to the sur- 
face and seemed to float under 
the rays of the rising sun. Then 
all was silent. The ideal judge 
had been gathered to his fathers. 
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INTERPRETATION OF THE RULES OF PRACTICE 


The summer of 1947 at New Brunswick was a very warm season. 
The discomfort was heightened by repeated warnings to the Con- 
stitutional Convention and to its Judiciary Committee that the 
regulation of procedure by new rules of court would evoke an ava- 
lanche of litigation over practice questions, which would not sub- 
side for a decade. 

Courts and lawyers have now functioned under the new rules 
for a year and a half. That time has sufficed to mark out the can- 
nons of interpretation which will govern the application of the 
rules in practice. 

The first principle, to which no exceptions are apparent, 1s 
that the rules will not be permitted to become a cult. Their sole 
function is to facilitate the correct decision of cases on the merits 
Given a conflict between the letter of a rule and the demands of 
justice, the rule must give way. Ciocca v. Hacker, 4 N. J. Super 28, is 
the outstanding example of that principle. A partnership filed a 
counterclaim in an action brought against an individual who hap- 
pened to be a member of the firm. The lower court dismissed the 
counterclaim, after the statute of limitations had run. The Appel- 
late Division agreed that there was no rule of court which allowed 
a party to intrude into pending litigation with which he was not 
concerned. However, as Judge Jacobs noted, the:dismissal of the 
counterclaim would preclude all consideration of the merits. 
Accordingly, the counterclaim was reinstated with directions that 
it be severed from the main case and proceed as an independent 
action. The same principle was carried a step farther in State 
v. Smith, 6 N.J. Super 85: Both an appeal and an application for 
leave to appeal had been submitted to the Appellate Division, 
seeking review of a municipal court decision. In State v. Yacearino, 3 
N.J. 291, the Supreme Court had recently decided that the appeal 
of right was to the County Court and that leave to appeal to the 
Appellate Division was to be granted only under extraordinary cir- 
cumstances. By the time the case was argued, the period allowed 
for appeal to the County Court had expired. Despite rule 1:4-7, 
which prohibits relaxation of the rules governing the time for ap- 
peal, the Appellate Division remanded the case to the County Court, 
for consideration on the merits, employing the device of an amend- 
ment of the notice of appeal. Hogan vy. Bodze, 6 N.J. Super 55, is 
another case in the same series. A third party complaint against 
an insurance company was dismissed after the period of limitations, 
established by the policy, had expired. No appeal was taken from 
this order. However, a later motion was made to set aside the dis- 
rmiissal and an appeal, within time, was taken from the denial of 
that application. The Appellate Division reversed the dismissal. 
The court declined to accept the argument that the motion to va- 
cate the initial dismissal was merely a device to extend the time 
for appeal from that action, even though it accomplished that re- 
sult. The opinion of Judge Jacobs reiterated the governing policy 
that the rules must not be allowed to frustrate justice. 

Perhaps the doctrine that the merits must prevail has had its 
farthest extension in Scott v. Stewart, 1 N.J. 60. That litigation was 
commenced, tried, decided in the court below and argued on appeal 
over the issue whether the plaintiff was entitled to a conveyance 
of property held in the name of the defendant. The Supreme Court's 
independent study of the case compelled the decision that the 
plaintiff was entitled to foreclosure of an equitable mortgage. The 
Appellate Division, it is true, has not followed Scott v. Stewart. In 
Corbett v. Carley, 4 N.J. Super 481, the plaintiff demanded enforce- 
ment of an agreement which entitled him to a specified interest in 
real estate. The trial court decided that the plaintiff was entitled 
tc an equitable lien only. On appeal the Appellate Division reversed. 
It was acknowledged that Rule 3:54-4 directs the trial court to 
award the correct relief, whether or not demanded by the plain- 
tiff. The opinion relied, however, upon the last clause in that rule 


which requires the court to give the parties an opportunity to be) ¢ 


heard on the question of the new relief. Scott v. Stewart was not 
cited, but it is not clear that that precedent will not be followed 
when the question arises again. 

A number of our rules correspond word for word with the Fed- 
eral rules on the same subject. From the very outset, 
Justice warned that the welter of confusion and contradiction in 
the federal decisions on these topics would not be introduced into 
the state practice. The precedents governing the application of 
the rules were to be found in our own history and experience. A 
noteworthy example of that cannon of construction is McCabe v. 
Kupper, 4 N.J. Super 178. The action was brought to collect com- 
missions on a municipal contract. Although Rule 3:8-3 requires 
the defense of illegality to be specially pleaded, the question was 
introduced into the case for the first time by a request to charge 
the jury. The request was denied and on appeal that decision was 
reversed. Judge Jacobs reviewed the imperative public policy which 


requires the defense of illegality to be noticed, whether or not| will not indulge litigation over procedure and that the body of the | 


pleaded, and relied upon former decisions to that effect. The out- | 
standing example of reliance upon our own traditions as distin- 
fuished from federal precedents is Grobart v. Society for Establish- 


the Chief | 





clients, and in so doing give the 
appellate judges the benefit of 
an adequate presentation of the 
case for their decision. 


Other committees have been 
appointed by the Supreme Court 
wnich have not yet submitted 
reports and recommendations, 
but which are engaged in the 
study of various difficult sub- 
jects. A committee has been ap- 


| Judge John Grimshaw, Jr. and 
| Mr. Edward S. Miller). This com- 
mittee of judges and practicing 
|lawyers made a study of various 
| problems in conducting pretrial 
conferences and of maintaining! 
effective control of the trial cal- 
endars in the Law Division of| 
the Superior Court and in the 
County Courts, and thereafter} 
submitted two full reports on its 


| findings to the Supreme Court : ‘ 

on December 1, 1949, and on De- pointed rae Standards for the 

cember 22. 1949. respectively. | Publication of Opinions (Mr. 

Thereafter in pursuance of the te agg ol —— = 

recommendations made by this cig Cl +" oe Gil- 

committee, the Supreme Court *7© ne es ee - * 

adopted on December 19, 1949, | 44: Judge Nathan L. Jacobs and 
i . Judge John B. McGeehan). This 


amendments to various Rules re- : i 
: committee has been studying the 


ating oretrial procedures . Crista Sree 
—— ba ily ar a mh gh and subject of the judicial opinions 
Civil Procedure Form No. 34),/h@nded down by the various 


judges throughout the State and 
ithe publication thereof. It has 
been seeking to set up standards 
as to which opinions are of suffi- 
cient public interest and import- 
ance to merit publication in the 
printed reports, and has been 
/endeavoring to find means to 
achieve a uniform style and to 


and adopted a new Administra- 
tive Rule with reference to pre- 
trial conferences (Rule A 19). As 
a result of other recommenda- 
tions made by this committee, a 
new Administrative Rule (Rule 
A 18) was adopted, providing for 
Integrated Civil Trial Calendars 
in each of the counties where;°~". pean ait 
there are two or more full time | 2void unnecessary length. 

county judges. Under this Rule} A committee has been ap- 
procedures are set up whereby | pointed to make a study of Dist- 
cases pending in each county in|rict Court Practice (Judge Mark 
the Superior Court and in the/A. Sullivan, Jr., Chairman, Judge 
County Court are carried on a!Lester A. Drenk, Judge Alton V. 
single integrated list, and the|Evans, Judge John D. Lynn, 
Assignment Judge is authorized! Judge Edward V. Martino, Judge 
to assign the cases for hearing!George R. Morrison and Judge 
and decision to the Superior! Frank C. Scerbo). This commit- 
Court judges sitting in the coun-|tee is giving special attention to 
ty or to the County Judges, with-/|the problems created by the in- 


out regard to whether the cases|crease of the statutory jurisdic- 
are Superior Court cases or/tion of the County District 
County Court cases. The Rule} Courts from $500 to $1,000, and 


recommend some 
utory amend- 


will probably 
necessary stat 
ments. 
Additional committees have 
been appointed by the Court to 
study the following subjects, but 


provides for a weekly and daily 
call of the cases and is designed 
to keep a pool of ready cases 
available at all times for all of| 
the judges working in the coun- | 
ty. It is expected that the new 


procedures established will Pre- ithe = full membership thereof 
vent calendar breakdowns and has not yet been fixed: a Com- 
the loss of valuable trial time. |nittee on Marital Desertions, 

In an effort to make the argu- | Mr. Justice Burling, Chairman; a 
ment of appeals in the courts,;Committee on Improving the 
more effective, the Supreme, Administration of Criminal 
Court appointed a Committee on Justice, Mr. Justice Wachenfeld, 
Ways and Means of Improving|Chairman: a Committee on 
Briefs Submitted to the Appel-|Juries, Mr. Justice Oliphant, 
late Courts (Mr. Josiah StrykKer,; Chairman: and a Committee on 
Chairman, Mr. William T. Boyle,;Divorce and the Custody of 
Mr. James D. Carpenter, Attor-| Children, Chief Justice Vander- 
ney General Parsons and Mr. bilt, Chairman. 


This com- 


Russell E. Watson). 


mittee filed its report with the A $ 
Supreme Court on November 22, | Rnouncemen 

1949, and upon the basis of its —-—— 
recommendations, the Supreme) The law firm of Brady and 
Court adopted a new rule of| Daly has been dissolved and the 
— mse oe ee new firm of Daly, Hillis, Hall & 
inadequate briefs. nder this|., es . 

° ° ° b\ IT CK as T 
new Rule it is provided that MeCo mick has been formed 
where inadequate briefs are with offices at 11 Commerce St., 
filed, the Court may require ad-| Newark 2, N. J. 





ing Useful Mfgrs., 2 N.J. 136. Interpreting the requirements of 
Rule 3:8-1, with respect to the statement of a claim upon which 
:elief can be granted, Chief Justice Vanderbilt made it clear that 
we had not abandoned the former requirement that a cause of 
action be pleaded, in favor of the federal doctrine that a statement 
of claim is sufficient unless it affirmatively shows that no relief 
whatever can be granted. 

Hardly a case is to be found, in the new Supreme or Superior 
Court Reports, in which a meritorious claim was lost because of a 
procedural delinquency. Even Brown v. Brown, 2 N.J. 252, which 
eames closest to that result gives evidence, in the opinion, that the 
nierits had been studied. The court there decided that a decree for 
Givorce based upon evidence of constructive desertion could not be 
sustained where the pleadings relied upon aciual desertion. Never- 
theless, it would appear that the proof of desertion was not suffi- 
| cient to sustain the decree had the pleadings been in order. This 
|record of respect for the merits in the face of every procedura! 
otstacle is in marked contrast to the former practice. As late as 
1946 over one third of the cases in one set of the official reports 
dealt with procedural questions and in many of those cases relief 
was denied solely because of an error as to means selected for the 
enforcement of claims, the merits of which were never reached by 
the court. 

The cases decided to date have far from exhausted the possible 


the body of decisions accumulated during the past year and a half 
have given conclusive assurance, if that were needed, that the courts 





| rules compromise an armory of devices flexible enough to accomo- | 
dite and require the decision of every case with paramount regard | 
tor the merits. 


connections in which the rules will require interpretation. However, ! 


Child Custody Laws 


Scored as Museum Piecy 


Judge, Lawyer Rip Divorce 
Adoption Practices Before | 
Unstable Family Conference 


New York (ACCN) — Divor 
and adoption laws were sever: 
criticised by Justice Justine W 
Polier of the Domestic Relatic 
court and Henry Epstein, form 
state solicitor general, at 
third annual conference on 2 
Ventive social legislation cond x 
ed here by the New York Coin 
Lawyers Assn. 


Justice Polier charged that ¢ 


vorce laws and other legisla:j 
designed to safeguard children 
unstable families are a “maste 
piece of confusion,” arising fre 
‘conflicting philosophies, the »% 
petuation of outworn tradit.c 
and the dead hand of old » 
judices and customs.” She cha 
acterized legal machinery 
caring for children as “an inte 
esting 
quarians” and 
monstrosity.” 
Strongly denounced by Justi 
Polier was the existing practi 
in uncontested cases of divor 
and annulment—comprising 2 
proximately 90 per cent of 
such actions—under which 
tody of children automatica 


an “architect ar 


reverts to the plaintiff if the refe! 


eree and the court decide ‘h 
he has made 
for annulment or divorce. 


“There is today no staff and: 


social investig 
what kin 


machinery for 
tion to determine 


home the petitioner for custo; 
to orfe 
is me 


of the children has 
whether the petitioner 
tally sound or emotionally 
able of providing an adegua 
home for the child or whevh 
the award of custody is in 
best interest of 
said . 

“There is not even a clearan 


of available records to determiy 
whether there is a known reco: 
ment 


offenses or 
the paren 


criminal 
cerning 


of 
illness con 
whom custody 
would lead any 
to make a further inquiry befc 
disposing of the life and wel‘: 
F avehild.” 
Similar criticism was yon 

ed cy Epstein, who said: “It is 


the utmost importance that cu@ 


tody of children should not 
low automatically the findin 
in a prima facie case of eith 
divorce or annulment.” 
Epstein urged investigatio 
trained social workers and 
chiatrists of the qualificatiors 
any parent claiming custod 
children of a broken home. 
Decisions concerning 
fate which are made outside 
courtroom. in lawyers’ offices 2 
of even er 
cance, Epstein 


rads. he praged 
— eae es 


said. T 1 
should ke mia 


ttek, 
Avy Asc, 


“subject to approval by a justi 
the Supreme court,” w410 


of 
ruling would be based on as 
worker's 
parents. 
Existing 


who called for 
jurisdiction in 


speakers, 
granting of 
cases 


vestigations of 


tice, they charged. 
Court orders for suppor 


children born out of wedlock 2 
intimately related to the pro} 
lem of adoption. Epstein point 
out. He proposed that patern 


proceedings be removed re 


criminal courts where they 2 


now adjudicated to Childre? 
court or Domestic Rela‘io 
court. 


Judges and lawyers should sé 
more assis.ance from social wor 
‘ers and other specialists dealid 
with children’s cases, it was ul 
ed by Charlotte Carr, executi' 
| secretary of the Citizens’ Co® 


|mittee of New York City. 


museum piece for an: 


a prima facie «afip5 


the child,” s 


is granted whic 
court at lea 


a child 


ater practical sig 1i4 








investigation of 0 


adoption regulatiog 
were strongly criticised by 20: 


+n 


to the Children’s Div si¢ 
of Domestic Relations Court Ic 
families w5 


adopt children is haphazard a2 
inadequate under present | ra! 
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FEDERAL TAX NOTES 





| By HAROLD KAMENS 
INCOME TAS 
,e: Income arising out of roy- 


ties did not constitute hold- 
ompany income. 


= 

FACTS: Pursuant to a contract 

it). foreign patent holders, tax- 
‘ agreed to promote certain 


its in the U. S. for which it 
to receive a percentage ofl 
ie -oyalties received as a credit 
account in the U. S. Tax- 
received no royalties as 
LD: Since taxpayer had no 
terest in the patents, there was 

rsonal holding company in- 


Hopag Industries v. Com., 
Trinsferee Liability: Benefi- 
ar. of insurance policy could 

ld liable for unpaid taxes 
FACTS: Taxpayer received 
Bg.( 0. as the beneficiary of her 

sed husband’s_ insurance 
li ies. Decedent had paid all 

remiums, reserved the right 

inge the beneficiary, and to 
‘eve cash surrender value. 
H}LD: Since taxpayer had re- 


“> 
> 


i the assets of the estate 
jthout consideration, and there 
erc insufficient assets to meet 
1e Liabilities, taxpayer could be 
as a transferee. Sullivan 


Bom.. T. C. Memo., January 11, 
sross Income: Retention of 
ol was such as to charge 


> settlor with the trust income 
.CTS: Taxpayer created a 
for his wife and children 
ituting himself the _ sole 
e with broad administra- 
owers. At times he used the 
1e to discharge his paternal 
itions and frequently bor- 
i funds from the trust 
siness purposes. 
ELD: Following 


tor 





the Clifford 


pse. court concluded that tax- 
yer retained the real economic 
wnership of the income. Kay v 
om., C.C.A., January 10, 1929. 

Family Partnership: Genuine 


Rimi.y partnership existed in the 
case. 

ACTS: Taxpayer and his wife 
d a partnership with each 
ibuting capital and services 


stant 





he business was new to both 
S with no assurance of any 
rofii whatsoever. 

B HELD: Following the Culbert- 
In case, the court determined a 
nuine partnership had been 
rmed. Vaughan v. Carey, Coll 
C. December 13, 1949. 


ounting methods: Cash 
ethod of reporting income was 
mc uded to be correct. 

| FACTS: For over 20 years, tax- 
aye had reported its income on 
le (ish basis using opening and 
zg inventories, because such 
equired by the tax forms 
crued but unreported in- 
was about 7% of its sales. 
FLD: Since taxpayer’s meth- 


ersonal Holding Company in- 


od of accounting reflected 
sales in a subs.antially correct 
manner and had been accepted 
by the Com. for many years, the 
cash method was determined to 
be satisfactory. Kentucky Color 
and Chemical Company, Inc., v. 
Glenn, Coll., D. C., December 9, 
1949. 

Deductions: Where 
interest is, in reality, 
no deduction will be 

FACTS: Taxpayer issued 50 
year debenture notes in the sum 
$50,000. in exchange for out- 
Standing preferred stock. Inter- 
was to be payable at the dis- 
cretion of the directors depend- 
ing upon earnings and the notes 


so called 
dividends, 
allowed. 


est 


were to be subordinate to claims 
of general creditors. 
HELD: Interest was nothing 


more than dividends on prefer- 
red stock which had been clothed 
with a new title. Wetterau Gro- 
cery Company, Inc. v. Com., C.A., 
January 17, 1950. 

Evidence: Testimony as to what 
constituted reasonable compen- 
sation was admissible in the trial 
court 

FACTS In endeavoring to 
overcome the Commissioner’s 
presumption of excessive salaries, 
taxpayer offered to explain 
the :eason for the increases in 
salaries and to introduce outside 
‘ontractors who would testify as 
to their knowledge of abilities of 
taxpayer's Officers. The tax court 
refused admit such evidence. 

HELD: Such refusal was error 
-alling for a new trial, since there 
was no jury, and the judge could 

ave weighed the evidence after 
ts admission. Builders Stee] Com- 
any v. Com., C.C.A., January 17, 


1950. 


the 


to 


} 


Compensation of Officers. Such 
ompensation was found to be 
reasonable under the circum- 
Stances 

FACTS: For the year 1943, tax- 
r paid to its four officers 
compensation of $96,000. in 
the operation of its business as a 


pave 
pa 


total 


retail department store. The offi- 
‘ers performed such _ diverse 
duties as advertising manager, 


merchandise manager, floor man- 


ager, and building superintend- 
ant The ratio of all expenses 
including officers’ compensa- 


to sales was 20% 

HELD: The duties of 

r ind the 

-rited the above 

1an’s Department 
rly, Coll, D.C. 


401) 
the offi- 
achieved 
salaries. Nach- 
Store Ine. v 
November 9, 


"ers results 





949. 
Criminal Fraud: Increase in 
worth, not otherwise ade- 
uately accounted for, was suffi- 
‘ient to sustain a conviction for 
evasion. 


FACTS: 


net 


tax 
Taxpayer was con- 
victed of evading income ‘2x on 
vidence showing discrepancies 
in taxpayer’s income tax returns 
as contrasted with his expendi- 


tures, bank deposits, and in- 
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HEADQUARTERS for MORTGAGE LOANS 
IN NEW JERSEY 


RESIDENTIAL @ COMMERCIAL e INDUSTRIAL 


F.H.A. — Veterans’ — Conventional 


Construction Money for Builders 





Attorneys on the approved lists of recognized Title Insurance 
Companies may, with their clients’ approval, represent 
our Company in closing their loans. 
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its 


Wide Revision of Conn. Court System Urged 


State “Hoover” Study Group Files 


Report for Action by March 
Special Session 


Hartford (ACCN 


Commission on State 
ment Organization in 
series of reports filed 
Chester Bowles and 
legislature. 


one 


the 


A special state legislative ses- 
sion will convene March 9 for 
consideration of these and other 
recommendations the organ- 


ization commission 








creases in net worth. Taxpayer 
testified that the discrepancies 
arose aS a result of repaid ioans 
and gifts. 

HELD: In absence of clear 
error, the conclusion of the trier 
of the facts will be upheld. Jelaza 


v. U.S., C.C.A., January 4, 1950. 
Bad Debts: No bad debt was 
proved in the instant case. 


FACTS: In 1945 taxpayer pur- 
chased 100 shares of its own 
stock from a credit who owed 
it $8800. The original offer for 
the stock was $10,000. After fur- 
ther negotiation; the sale was 
made for $13,000. by a cash pay- 


ment of $4200. and a cancellation 


of the indebtedness. Taxpayer 
claimed a $4600. bad debt. 


HELD: Since taxpayer failed to 
show that its debt was uncollect- 
ible, its deduction denied. 
Weiderman Electric Company v. 


Com., T. C. Memo nuary 10, 
1950. 
Gross Income: Bequest in will 


held to be non taxable 
FACTS: Taxpayer de 
lawyer, was appointed 


in a will which provided 


‘edent, a 
executor 
that he 


should receive $5,000. ‘‘to be re- 
tained by him as compensation 
for services in addition to such 
lezal fees as he shall be entitled 


to receive.” 
HELD: Since 
required to receive the 


no services 


were 
1yment, 





lt waS a non-taxable bequest. 
Thompson’s Est. v. Com., T. C. 
Memo., January 10, 1950 

Valuation: Market value of 
stock in hands of taxpayer was 
determined by sales of such 
stock. 

FACTS: From 3 to 1940, 
pursuant to a mutualization 
plan, the Prudential Insurance 
Company had purchased 40,000 
shares of its stock at $455. a 
Share. As a result enabling 
legislation in 1941, Prudential 
was authorized to purchase the 
remaining shares at a negotiated 
price even if same were more 
than akove price. 

HELD: Despite the above leg- 
islation,. the court concluded 
that the value of taxpayer’s Pru- 
dential stock was more than 
$455. per share. Estate of Blan- 
chard v. Com. T. C. Memo., Dec- 
ember 21, 1949. 

Family Partnership: No gen- 
uine intent to form partner- 


ship was disclosed. 

FACTS: Taxpayer was a part- 
ner in the clothing business with 
his brothers. In 1942, taxpayer 
assigned 1/3 of his partnership 
interest to his brother as trustee 
for a minor son. The trustee was 
to act as a partner, and in the 
event the son died before at- 
taining the age of 21, the prop- 
erty would pass to taxpayer’s 
wife and daughter. 

HELD: The purported partner- 





ship as a result of the trust 
agreement was invalid since 
trustee performed no separate 


services as the trustee and there 
was no change in partnership 
status. Feldman v. Com., 14 T. C. 








New York and New Jersey 
Bank & Insurance Stocks 
Building & Loan Shares 

Mortgage Certificates 
KOELLNER & GUNTHER, Inc. 
31 Clinton St., Newark 2, NJ. 
Telephone MArket 3-0198 








Compre- 
hensive revision of Connecticut's 
court system was propbdsed by the 
Govern- 
of a 
with Gov. 
state 





The study group would abolish 
all town_and city courts and 
transfer thétr duties to an ex- 
panded Common Pleas court em- 
powered to handle cases of mis- 
demeanor and civil suits up to 
$1,000, abolish thé present three- 
judge juvenile court and substi- 
tute a six-judge family court that 
would handle all cases concern- 
ing juveniles, divorce, non-sup- 
port and guardianship; abolish 
all justices of the peace, elimin- 
ate probate judges as elective of- 
fices in the present 120 districts 
and establish a statewide probate 
court with judges on a full-time 
salaried basis. 


It was recommended that the 
state Supreme Court of Errors, 
the state’s highest tribunal, re- 
ceive “manageriai’” power over 
all other courts with authority to 
set practice and procedure codes. 
The number of judges in the Su- 
perior court, next highest genera] 
trial court, would be increased 
from 15 to 20. 


The commission suggested that 
the number of Common Pleas 
court judges be increased from 12 
to 30 to handle the extra busi- 
ness which would result from the 
changes. 


It was further proposed that 
an office of judicial services be 
established, to be headed by a 
$12,000-a-year director. This of- 
fice would work with the Supreme 
court and aid in the administra- 
tion of all courts. 


Adoption of the commission’s 
proposals would abolish 66 town 
and city courts and the Danbury 
Traffic court. Appointments to 
these court posts have long been 
one of the largest patronage 
plums of every legislative session. 

The commission recommended 
that all judges in the new setup 
be nominated by the governor 
and confirmed by both branches 
of the state legislature. 

In commenting generally on 
the state’s present court system, 
the study commission praised the 
Supreme and Superior courts, but 
asserted that “the ends of jus- 
tice” were defated in the lower 
courts, where the greatest volume 
of judicial business is transacted. 


The commission contended that 
its recommended new = setup 
would result in better adminis- 
tration of justice and make the 
court positions career offices at- 
tractive to the best calibre of 
men. 

“For the accused in lesser crim- 
inal cases,” said, “there will 
be generally higher professional 
standards of justice to protect 


it 
au 


legitimate rights. 


“For civil litigants a_ better, 
more economical and_ speedier 


justice is in prospect. 

“For the new judges a position 
of greater independence, dignity 
and prestige is a challenge to 
their impartiality and best pro- 
fessional efforts.” 


Titie Forum and Annual 
Dinner Planned 


Vincent B. Miner, President of 
the New Jersey Title Insurance 
Association has announced that 
plans are being completed for the 
Title Forum and Annual Dinner 
of the New Jersey Title Insur- 
ance Association to be held March 
11, 1950, at the Essex House Hotel, 
Newark, New Jersey. 

The subject of the Title Forum, 
which will be held from 3:00 to 
5:00 P. M., will be Real Property 
Foreclosures. Five Title Officers 
representing the title companies 
will discuss the various phases 
of this subject. There will be no 
charge :or admission to the Title 
Forum and all lawyers and those 
interested in real estate titles are 
invited to attend. 

James J. McCarthy, Vice Presi- 
dent of New Jersey Realty Title 
Insurance Company, is Chairman 
of the Title Forum Committee 
consisting of Thomas E. Colle- 
ton, President of Lawyers-Clin- 
tcn Title Insurance Company of 
New Jersey, Philip F. Fannan, 
Title Officer and Vice President 
Franklin Mortgage and Title In- 
surance Company, Edward J. 
Frauenheim, Jr., Executive Vice 
President, Nutley Mortgage and 
Title Guaranty Company, Ray- 
mond B. Heston, Secretary, West 
Jersey Title and Guaranty Com- 
pany, Denis W. Maloney, Title Of- 
ficer, United States Mortgage and 
Title Guaranty Company of New 
Jersey, George W. Piche, Vice 


| President, Lawyers-Clinton Title 


Insurance Company of New Jer- 
sey and Walter A. Sprouls, Assis- 
tant Title Officer, New Jersey 
Realty Title Insurance Company. 
The Annual Dinner will take 
place immediately after the For- 
um. Edward J. Frauenheim, Jr., 
Executive Vice Chairman, Nut- 
ley Mortgage and Title Guaran- 
tv Comvany, is Chairman of the 
Dinner Committee and tickets 
may be procured from him. 








The 
New Lawyer's 
Protective Policy 


This policy gives complete protec- 
tion to all Lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occuring in the perform- 
ance of any professional service 
rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates. 


FRED W. ANDRES 
COMPANY 


1180 Raymond Boulevard 
Newark 2, N. J. 


Mitchell 2-2965 or MArket 3-3478 














Thirty years of experience in ALL TRENTON SERVICES 
including: 
Superior and U. S. District Court judgment searching. 


Corporate Status, including 


Superior (Chancery) and United States District Court 
Abstracts and information. 


W. COE McKEEBY ASSOCIATES 
Tel. MArket 3-4232 Newark 2, N. J. 


24 Branford Place 





Receiverships. 
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LAW PRINTERS 
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Texeruone MARKET 8-4994 


W. CROSS, INC. 



































JOURNAL, THURSDAY, MARCH 2, 1950 





NEW JERSEY LAW 


73 N. J. L. J. index Page 

















LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES 


Survey Finds TV ‘Over Hump of Its Growth’ 








Conference Board Says 
Immediate Market Limited 
Price Factors 


television industry ‘seems to be 
over the hump of its growth,” 
accor GIBE bes an analysis of ae 
























dustrial Conference board, In 











to average in 1950.’ 
The Horie market, accord- 











to some degree by 


“This is generally true of all new 





video manufacturing 





tive expansion in its market over 


6,500 sets were 
; in 1947 200,000 were 
duc ed; mes htly — one million 42 million homes (and som: 








G > | e : 
Pasay is est imated to “have ed). Hence the potential mat 








ntact set outy 


BERNARD DEVIN 
, 23, Mar. 2, 9 
1949 totaled over 








;|mately 380,000 sets. 





According to the Radio Manu- 
facturers Assn.., 
pects to produce about 3.7 n 

















adequate to meet next year's: ex- 
it is slated to ex 





A season: 1] atte rn, * 





“a gradual fall- 
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ing off in demand during = 
first half of the year, with J ts a 
or July the low point. This ible 
followed by a substantial uptu nd: 
in the late summer and fz en 
reaching a peak in the fir 
quarter.” e | 
From 1950 on, prospects for tg Many 
|industry “seem to point to « neé! 
tinued growth but at a decele int 
ated pace.” The major fact th 
|limiting the market are seer SIC 
|the analysis as: ss 
Prices of video sets, the an3 al 
sis points out, came down :u et 
|stantially after 1946, as ou'p “of 
expanded and unit costs were r tic 
duced. There is still “‘a size ib +a} 
|sector of the population whi 
‘annot be considered to be int a 
market—at present prices.” h 
It is noted that the price ren se 
for TV sets today is close: fc 
| that of refrigerators than thet nt 
‘radios. There are about 30 ch 
jlion refricerators in use c» Tr 







vared with 63 million radio 






million passenger cars regis‘e 


















pr 

for TV at current prices “is cls “* 
to 30 million sets than radio's @*"-- 

million.” Estimates by indus | 

‘lobservers of the potential vd ie 

SEarscy ing 

; mat "ket range from 25 million on 

'40 million sets. et 

At present television stat.o sser 





cannot transmit consistent 
_| 700d signals beyond a range 
50 to 75 miles. depending uv@ Where 
overational interference and 
cal conditions. Television cove 
age now is limited to slightly 
50 metropolitan areas embracigg © 
;}about 22 million families. 

An FCC “Freeze” on install 

















. . ami 
tion of new stations went in It j 
effect in September. 1948. Wh: : tor 


the freeze is lifted, addition ho 
transmitters will go under co ne 
struction. and new markets wih of 











be opened. hat 
As soon as the industry and t vear 
FCC develop the technical meat is tz 





of extending service to small 
communities and rural areas 
is felt that still further potent 
demand will be tapnved. It is e 
pected that television faciliti 
will eventually become availat 
to rural sections bv means 
“satellite” relay stations. 

Hich family incomes and 
novelty of television have exert 
an “enormous” demand duri 
the past three years. ——— er 
lv a sizable segment of the p 
lation in those areas where ‘e 
vision service is available n 
-;own sets. 





Announcement 


H. Frank Pettit and Hora:e 
|Baker announce the form 
‘lof a partnership under the 
iname of Pettit and Baker 
offices in the Professional Bw 
ing at 235 East Broad St., \ 
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1" Income Tax Considerations 

" z Continued from page 1) viously filed. This latter state- 

BY eS ~_ —— (ment applies chiefly to the last 

"Jufgets are establishable for the income tax return of a decedent. 

his Mxable year 1949, taxpayers’ | 

pt uiaepe nding sums for this purpose Life Insurance Proceeds 

- ¢oif/n enjoy further tax deduc- As a general rule, it can be 
fron stated that life insurance pro-| 
. ome Expenditures ceeds which may have been paid 

or Many professional and busi- PY reason of the death of an in- 

an esomen conduct a certain Sured, which death occurred in| 
i Mieoint of their work at home.| the year 1949, do not constitute | 

eee shat thev icht ‘axable income to the benefi-| 

actor tals purpose, they mig ciary. The rule is different,| 

e} t aside a room or rooms in 7’ v: ; eas aoe 

ei. residences. To whatever de- | 2OWEVEr, with respect to endow 

- they might encounter sec- ment contracts which matured 
nig. ial or telephonic costs in @” 1949. There, to the extent that 

u . ssi with, Gheis Wosinseses | * 88%. W88 enjoyed over and 
U'DH » rofessions. they may take above the actual sums expended 
re Wg. tions in computing their by way of premiums on the en- 
Ze; =+axable incomes. So too. dowment policy, income will 
whit. : - 44. | have resulted. 

“dhhe a taxpayer continually 
in tes a portion of the dwelling With specific respect to life! 

hic 1 he rents, such as a doctor insurance proceeds which may 
rengin: several of the rooms in his have been paid under policies 
ey #bus. for offices, a proportionate which had been assigned by an} 
"rk io .nt of the total rent paid insured during his lifetime to 
| pr cach rooms, can be calculat- another, an income tax might 
cy, (or the purposes of having very well be involved. If an as- 
io come tax deduction in this signment was made at any time 
nv #g2d. If he owns the house, he during the insured’s life for a| 
isceqmn ieduct depreciation, insur- valuable consideration, and the 
9 yc premiums, and other like transferee paid the premiums | 
o]jepe ses on an allocable basis. that fell due thereafter, the in- | 
me _ gneve he owns the house, to the come tax law would come into 
usigpeeet that capital improve- play. If, therefore, an insured 
a en's are necessitated in the who had assigned a policy for a 
‘Hea’ ing of offices, the expendi- valuable consideration died in 
©" Bres can be capitalized. To the 1949, the beneficiary would not 

@ecree that current repairs may be entitled to have all of the pro- 
it.o sential, deductions can be ceeds exempt from income taxes. | 
eat—d for income tax purposes. Rather, only so much of the pro- 
o fad Debts ceeds as were equivalent to the 
upd Where a taxpayer who is en- valuable consideration, plus the 
d l@ged in a business or profession premiums paid thereafter by the 
ovem@an establish the fact that sums transferee, would be exempt 

which he was entitled by way from federal income taxes. This 
ac n indebtedness due from particular aspect of the law 
1other became worthless in the would have to be observed in the 
fear 1949, he can deduct the filing of the 1949 income tax 
as il amount of the worthless return. 
Wh pt. It is most important in or- - = oaarmene 
vi r to be entitled to this deduc- Wage Deductions 

n, however, that the Com- ,., pe: 

issioner be satisfied that no Simplified for Employers 
; rt of the debt is recoverable, ——-— 

id that it became worthless in A new method of deducting 
cd tiihe year 1949. A non-busines bad federal income and social secur- 
1 bt is treated as a loss resulting ity taxes from employees’ wages 

om the sale of a capital asset will simplify payroll handling for 
as.f/eld for not more than six employers, Commerce Clearing 
ontonths and is subject to the House reports. 
s egppital gains and losses provi- New withholding tables, re- 
~~“ oe ae ently approved by the Bureau 
Uad@ninsured Losses of Internal Revenue, now make 
13 H#Where a taxpayer sustained a combined deduction for both 

ttain losses during the year income and social security tax- 
1 (#49. he is entitled to tax de- es. The new combined tables 
€ this deduc- adopt the wage bracket method 











rr. 
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ri@uctions. To enjoy 


on, the taxpayer must show that most employers have been 
lat they occurred in trade Or using to deduct federal income 
isiness, or that they were in- taxes. Now, with both federal de- 
e@mred in a transaction entered quctions combined, computing 


‘0 or profit, even though con- wages becomes much quicker 
ected with his trade or busi- and simpler. Before the com-| 

ss, or that he sustained a loss bined method was authorized, | 

om fire, storm, shipwreck, employers computed each tax| 
eft or other casualty. The tax- | cenarately 
ye: must also show that he —_— ; as 

e as yt compensated for the loss The new combined tax table 
cannot be used for wages over 


y ii surance, or in any other 
firgpan: er. 

It 5; to be observed that none ! 

foregoing losses shall be 1) 


$3,000 paid to an employee dur- 
ing the year, since social secur- 
> does not apply to such wages, 


iow d as a deduction for in-| Commerce Clearing House indi- | 
‘efme tax purposes, if, at the time cates 
the filing of the 1949 income fhe new method also makes 


—# 2 -turn, such losses had al- jit easier for the employer to re-| 
ad} been claimed for deduc- }5;+ income and social security | 
on or estate tax purposes in 4 taxes withheld from employees. | 

YfFter 1 estate tax return pre- Now the employer may multiply | 





o 


taxable wages paid by 112% for| 
social security purposes and sub- 
tract this amount (not in excess 
of $45) from the total tax with- 
held to determine the amount of 
income tax. This new method 
should speed the preparation of 
employer’s Form 941 and em- 
ployees’ Form W-2 
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COUNSELLUR AT LAW 
SPECIALIZING IN 
« PPELLATE PRACTICE 


and 
BRIEF WRITING 
Broad St., Newark, 
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I92 MARKET STREET, NEWARK,N.J. 


WE ARE EQUIPPED TO RENDER YOU QUICK, EFFICIENT 
SERVICE ON ALL YOUR PHOTOSTAT REQUIREMENTS 
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| contract filed, no 
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| Kaufman (Bilder, Bi 


| 
| MECHANICS LIENS — Failure to 
| name in the notice of intention, 
| the one for whom labor is to 
be performed is a defect bar- 
ring acquisition of a mechanics 
lien. 
—Where there no building 
mechanics 
lien can be acquired for labor 


is 


| performed prior to the filing 


of the notice of intention. 
—A _ willful inclusion in the 
amount of a lien claim of a 
sum for labor performed prior 
to the filing of notice of inten- 


tion is fatal to the entire 
claim. 
A lien claimant whose lien 


claim is for any reason defec- 
tivé is still left with his com- 
mon law in personam action 
against those who may be con- 
tractually liable to him. 

Digested from 


an opinion by 


|Heher, J., rendered February 17, 
| 1950. Supreme Court 
|v. Stein. For appell 


Friedman 

Jerome 
Alper. For respondents—Samuel 
Ider & Kauf- 


ant 


» 


man, attys.). 

Plaintiff appeals from a judg- 
ment discharging mechanic’s 
lien for architectural services fil- 
ed by plaintiff September 26, 1947 


and striking out the complaint 
to enforce the claim as to de- 
fendants Jack Stein and Fulton 
Packing. 

Plaintiff's case was that on 


June 15, 1945 he was retained by 
Isadore Stein, Jack Stein, Kenny 
and Levine to prepare plans and 


specifications for and supervise 
construction of an abbatoir on 
Legal Street for which he was to 
be paid 5% of the cost of con- 
struction plus survey costs and 
expenses. The agreement was to 
be embodied in a written con- 
tract after certain yrporations 
were formed by the four men- 
tioned parties. but this was not 
to be a novation. The estimated 
cost of the project was $250,000. 
On August 5, 1945 a written con- 
tract was entered into embody- 
ing the foregoing. On August 17, 
Legal Holding Company and 
Leal Packing Company were or- 
ganized. On August 29, the land 


was conveyed to Legal ‘Holding 


Co. and construction commenced. 
Difficulties arose and the Steins 
| organized Fulton Packing Co. on 
April 22, 1946. On September 6, 
|Fulton purchased -ontiguous 
lands to those of Legal and con- 
| Struction work on that site was 
| placed under plaintiff ipervi- 
sion, Then it was decided to en- 
|large the plant to cover both 





|eventually returned to Legal and 


| construed. 





premises. Further difficulties 
arose resulting in abandonment 
of construcffon on June 4, 1947 
and appointment of a receiver 
on July 11, 1947. The assets were 


construction competed. 

On March 19, 1947 plaintiff fil- 
ed a notice of intention to per- 
form services, etc., under R. S. 
2:60-112 and on September 26, 
1947 he filed a lien claim for 
$29,660.05. The lien claim was 
comprised of 5% of an assumed 
construction cost of $650,000; 2% 
for revising or redrafting the 
plans and other expenses of $500, 
totaling $46,000, less credits of 
$16,339.35. It is stated in the 
claim that all these services were 
performed between June 15, 1945 
and July 11, 1947. 


Respondents contend the no- 
tice of intention is defective for 
failure to name the person for 
whom the labor was to be per- 
formed in accordance with R. S. 
2:60-113 and that the lien claim 
is ineffectual under R.S. 2:60-130 
(d) for willful or fraudulent mis- 
statements therein. 


Held: The mechanics and ma- 
terialmen’s liens are statutory in 
origin and being in derogation of 
the common law are to be strictly 
A lien cannot be ac- 
quired until there is substantial 
compliance with all the statu- 
tory conditions prerequisite. The 
claimant is merely a_ general 
creditor until the lien requisites 
are complied with. 


Under R. S. 2:60-112, unless a 
building contract is filed, no one 
is entitled to a lien for labor 
performed prior to the filing of 
a notice of intention. The filing 
of the contract is deemed in lieu 
of notice of intention. And RS. 
2:60-113 requires that the notice 
of intention contain the name 
of the one for whom the labor is 
to be performed. The notice here 
is deficient in this respect and 
that omission nullified the pro- 
ceeding to establish a lien under 
the statute. The lien does not 
come into being unless the no- 
tice of intention satisfies the sub- 
stance of statutory requirements. 
While the statutes provide a 
method for amending a notice of 
intention, such action was never 
taken. 

The lien claim itself is fatally 
Cefective. It is evident that the 


| DIGESTS OF RECENT OPINIONS 


R.S. 2:60-130, a “willful or fraud- 
ulent misstatement” in the lien 
claim frees the lands from all 
liens for th: matter mentioned 
in the claim. Plaintiff sought to 
enlarge the lienable claim to 
cover all the services he had ren- 
dered, including those non-lien- 
able and this is a fatal defect. 
Mechanics lien claims are amend- 
able but not to escape the con- 
sequences of a willful or fraud- 
ulent misstatement. 

The complaint for the enforce- 
ment of the lien claim was >ro- 
perly dismissed. However, the 
claimant still has recourse as a 
general creditor against those 
who assumed a contractual lia- 
bility to him. He should be at 
liberty to proceed in personam 
against such parties as he may 
be advised and determination of 
their liability should be made 
after hearing. The judgment is 
modified so as not to preclude 





that course under the second 
count in the complaint. 
Modified and remanded. 
. 
Bankruptcies 
O'REILLY, Alexander W., 31 Maplewood 
Ave., Maplewood; vol.; liab. $3,000.00 
assets $100.00; refr. Weelans & Cahill 
solr. Edward J. Abromson; 2-18 
RYAN, Edward B., 64 Montrose St.. Newark 
vol.; liab. $13,985.31; assets 81.65 
refr. Weelans & Cahill; solr, Frederic €. 
2-17 


Ritger; 2 





LAW BOOKS 


BOUGHT SOLD — BXCHANGED 
COMPLETE LIBRARIES AND SINGLD 
SETS BOOKS REBOUND 


Clark Boardman Co., Ltd. 


11 Park Place, New York, N. Y. 











Jacobson & Goldfarb 


REALTOR 
SFECIAL APPRAISAL SERVICE 


MORRIS GOLDFARB 
Member: American Institute of Real 
Estate Appraisere 
265 Madison Av., Perth Amboy 
Tel. P.A. 4-4444 














c:aim filed includes compensation 
for services rendered prior to the 
filing of the notice of intention, | 


contrary to R.S. 2:60-112. Under! 


APPRAISALS 


Every Court and Judicial 
Tribunal, as well as in 
Inheritance Matters, our 
appraisals are accepted. 
For more than half a cen- 
tury our own records are 
complete. 


Louis Schlesinger Company 


Essex Bldg., Newark 2, N. J. 
MArket 2-6500 
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LAWYERS MORTGAGE COMPANY 


A Complete Mortgage Service 
QPERATED FOR LAWYERS — BY LAWYERS 
that offers you these 4 important features: 


You are paid a commission for procuring F. H. A. loans. 


You make your own search and charge your client directly. 


You close the loan yourself, in your own office, and submit 
the title policy to us. 


« 100% mortgage loans available for veterans. 








CONSTRUCTION MONEY AVAILABLE 





60 Park Place 





For full details, with no obligation, 
Telephone MArket 2-7055 - 4761 and 4762 


Approved Mortgagee under the National Housing Act 


LAWYERS MORTGAGE COMPANY 


Newark 2, New Jersey 
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Investment Supply in 1950 Likely to Fall 


Far Short cf Demand 
By Walter Tyler 
of Standard & Poor’s Corp. 
New York (ACCN) All signs 
point to a rather sharp drop in 
corporate bond financing this 
year, taking into account the 
prospective decline in plant and 
equipment expenditures and evi- 
dence that corporations will 
again provide a large proportion 
of their needs through retained 
and depreciation. 
guess is that the elec- 
tric industry will borrow. some 
$800 million in 1950, while gas 
company financing may run 
around $300 million. The $200 
million American Telephone & 
Telegraph issue (already sold) 
probably marks 80 per cent or Bey 
more of the telephone financing. | Million, 
Railroac | issues for new money lion: of 
: largely confined to equip- , ™U0n 
and these will be con- 
srably below the 1949 total, or 
verhaps $300 million. It would 
surprising if industrial com- 
ranies entered the market for 
more than $1 billion in the cur- 
year. This total 
new money corporate bond fin- 
ancing in the neighborhood of 
$2,650 million in 1950. Allowing 
for estimated sinking fund and 
amortization payme net cor- 
porate bond financing would run 
around $1,630 million. 


pal debt of 


billion. 

Offerings 
pages are 
$6,490 million. 
issues may run 
oillion. Equity 
least $1.4 billion 
surprising. 

Thus, the net 
funds, exclusive of 
ment financing, is 
in the 


of 


earnings 
Our best 


as 


made up 
corporate 
of 


million of equities. 


The largest 
ors in the investme: 
course, are the 
companies. 
proximately 
their assets 
banks and 
sociations 


ri 
rl 


reni suggests 
$3.970 


in 


may 
nts, 
million, 
this vear. 
The 
vestments 
to appraise. 
a factor in the 
ed in 1948 and field. Moreove 
= —— roughly one-half 


WHEN YOU NEED. pals reaching the 


in (35 per point), a 
memorandum of law, a legal opinion | 
an appellate brief... 


SAM WEISS latter investment 
ly of equities, there i 
LEGAL CONSULTANT p ee or gages 
505 Elias Ave., Woodbridge, N. J. t 
wo 8-0719 - E 4-4500 cond 


remaining 
1s 


Municipal flotations will con- 
tinue to appear at approximately 
the 1948-1949 rate. Exclusive of 
refunding, $2,802 million of 
bonds were market 
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oqoe 
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the last three 
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THOMAS CIFELLI fact 
iB L B., 

REGISTERED PATENT AND 
TRADE-MARK ATTORNEY 
605 Broad Street 
Newark 2, N. J. 
MArket 3-4190 
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YOUR CASES PROPERLY 
INVESTIGATED? 


Longstreet Detective 
Bureau 


ORange 4-8195 
519 Main St., East Orange, N 
¢ Bonded 


ARE 








r 1 and Ronded by the State of V. a. 
ALBERT W. BIDDULPH 
DETECTIVE AGENCY 
& Domestic Investigator: 
Service - Armed Guards 
1143 E. Jersey St 
Suite 201 
Elizabeth, N. J. 
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Hanus Detective Agency 

Suite 601-602 

1143 E. Jersey St., Elizabeth, 
CHARLES HANUS, Prir 
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would 


demand 
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of $1,650 
bonds, 
municipals, 
million of mortgages, 
lion of housing bonds, 


institutional 


life 


They w 


1950. 
savings and 
have 
imately $1,000 million and $1,400 
respectively, 


demand for 
somewhat 
juals are 
real estate mort- 


market 
i} have acquired $1 billion or more 
of corporate securities in each of 
years. 


consists 


urticipation in 


corporate 
ar 
and mt 


end < 


; $2,885 million in 1949. The vari- 
|ation this year should be slight, 
one way or the other. 
$1 billion of state and municipal 
bonds will mature in 1950, 
cating a net increase in munici- 
approximately 


Roughly 
indi- 
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at roughly 
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Pretrials 


Before Judge Robert H. Davidson 
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the 
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No 
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No 


Unicon County Weekly Call 


WEEKLY CALL OF MARCH 3rd, 1950 
UNION COUNTY 
10 A. M. in Judge Cleary’s Court Room, Elizabeth, N. J. 
letter “U" following the number of the case 
letter “‘c;"’ indicates Old Circuit Court, all others are 
704-U Joseph Piperato etc. vs. Anthony Stasio 
Matthew Gravson Marcus I. Bium 
782-U Evelyn Heston, et als. vs. George Jurdonik 
Chas. A. Jepson, Jr Frank P. Z'mmer 
1202 E. Grew, Fredericks, Christie. Sr. vs. Paolercio 
Kein & Scotch - Paul O'Neill — McCarter, English 
707-U Anthony Majuri vs. Thorn Wilmerding Corp 
Triersi Gera'd T. Foley 
ia & Lawrence Gale vs. Jerry 
ar 3. Kotler Paui J. O'Neill 
711- U Harry Schott vs. Stephanie Ra*mo 
Mortimer E. Wald Hugh F. Doherty 
1089 Carl & Hermine Clauberg vs. Public Service Co 
Anton A. Vit. Jr Freggens - Mandelbaum & K 
19-U Aibert Bassett, et als. vs. Walter E. Chapman 
Joseph P. Dunn _ Duggan Shaw & Hughes 
1084 Ada White vs N. Huitfeldt - M. Spalding 
Samuel S. Bassir Ervin E. Field - Markley 
716-U Carolyn C. Ferguson vs. Wm. & Erna See 
Joseph P. Dur Wortendyke & Leonard 
1137 Robert Jr., Jean Gladys Robert Mason 
Laurence Semel George D. McLaughlin 
725-U Dorothy Elizondo vs. Nathaniel E. Sm 
teed, Reynolds & Sm Forman and Forn n 
8 Margaret & Herbert Levens Rollo Transit Corp 
Nathan Reibel Gharles A 
724-U Winfield Bulle Infant et 
Perry E. Belfatto 
1135 Joseph America & . 
P. Marano W A. Ste 
728-U Dominic Santella vs 
Forman and Form 
1103 Harry Breitbart 
David M. Klausner 
11490 Austin & Stella 
Joseph L. Brescher 
748-U Dogs 
man & 


The 
Superior Court Cases 


Wright 
Decker 


Donofrio 


& St Ww 


& Lawrence Cuozzo 


Admx 


Ord. - M 


eer 


Regit 


Sophie 


th « 
etals v 
Rooney 


als 


& M. T. Amory 
Samuel 
z and Forman 
ph Balde, Jr., Joseph 
ns - Harkavy & L 
A Viola Russo, et als 
Anthony D. Rinaldo 
Robert Marquard, Jr. et 
Forman & Forman - C. A 
Walter A. De Groote 
Cooper, Gaffev & W 
John F. Prost, Sr 
Lancaster 
Morris Kemper 
Lahey & Gockeler 
et als vs. Audio Corp. et als 
Hugh F. Doherty 
and Alan Mclivor. Inf vs 
A. Gordon 3udd & Larner 
1118 Lillian & Max Kimmel vs. Richard N. Meise, et 
Christie & Heim Markley & Broadhurst - Talisman 
738-U Frances Tuccella vs. Angelo Verrusio, et als 
Wi iam R. Gilson Reid, Kelly & Flaherty 
3-U Norman Hankinson, et als Michael 
Wein ler and Weiner Frank P. Zimmer 
743-U Anthony Fioreilo Arthur Pierson, et als 
Louis Foxman Clarence A. Ward 
1175 Bobery Allen, by gdn Mary vs. Edward Schm 
Forman and Forman Hueston and Frank 
765-U Charles Johnson, Inf. vs. Max Feldman 
Harry Lane, Jr Hueston & Frank 
1150 Ralph & Joseph Diiibro et als vs. Oak Mano 
Harvey Rothberg Edward E. Mishell 
o86-U Michael G. Gupoli vs. Isaac Sherling t 
ae I Aibano Lewis Winetsky 
7-U Joseph Pipoli vs. Sam Cialone 
“oc onnor Morss & Mancini 
1060 Boyden C to & 
Jonn I McGuire F 


Feinberg 


Vs 


SI Vs 


als 


Rooney 


Fred Engelhorn 


als 


& G 
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Vs 


dt & Edward 


Gar 


a etc 
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NEW JERSEY LAW JOURNAL 


24 Ed’son Place, Newark 2, N. J 
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SERVICES OF YOUNG ATTORNEY 
ed i xchange for furnished offi 





ATTORNEY 


Young attorney for titl- 


closings and conveyanc- 
ing. State age, experienc: 


and salary desired. 


Address Box 452 


Journal Office 





EMPLOYMENT WANTED 





LAWYER 15 YEARS EXPERIEN( 
ger 4 practice fesires position 
B 459 
PHSIRES POSITION AS 


ATTORNEY PNPERILEN¢ 


FOR ‘RENT 


tOM COURT Hor SE, SP 
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Fire Adjusting 
SEIVICR TO tie 
IRVING MM. PINION 
Associated Adjusters 
24 Commercr St.. Newar? Ho 
Mitchell 2-177! MArket 2-822%% He! 








or 
FOR SALE 
Corpus Juris Secundt 
1 to 60 incl. with 194 
Pocket Farts 
of Atlantic Rep: 
ries N. J. ‘Law, Ec 
scellaneous Reports 
E ROY MILLAR 
Y. Main St., Paterson 
LA 3-1803 











MEXICAN ACTION: 
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( Specializing) 
Offices in Mexico Over 30 V+ 
FULLER & BERMAN 
Successors to E. Dean Fullet 
24 W. 40th, N.Y.C. Penn. 6-( 02 
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1 DE LUXE 3).x11 MINUTE BOOK WITH BOOSTER LOCK $4 00 
We Pay Postage 


1 STOCK CERTIFICATE BOOK 
CONTINENTAL STATIONERY CO., Inc. 


1 STCCK TRANSFER LEDGER 
Founded 1910 


470 
i DESK SEAL — 1 DURABLE BOX 
PRINTERS — ENGRAVERS — LITHOGRAPHERS 


RPORAT 70 OUTFITS 
Be ¥ buss 8 
Printed N. J. Minutes—$1.00 Additiensi 
305 Broadway COrtiandt 71-5744 New York 7 
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CONSULT 
Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY Be 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 
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TITLE INSURANCE 


W: offer the service of a sound NEW JERSEY 
company engaged in the examination and insur- 
ance of titles to real estate in New Jersey. 


LAWYERS-CLINTON TITLE INSURANCE 
COMPANY OF NEW JERSEY 
A New Jersey Corporation—ORGANIZED 192s—Serving New Jereey 


7 NELSON PLACE opp. teres Cousty Hall of Record: NEWARK, Nd. 
Mitchell 2-7875 Rates on Request 














